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Dear Members of the Planning Board: 

Please accept this submission on behalf of Maggie Birlem and Noelle DeLuca. 

As you know, on March 12, 2019, and in response to the appeal filed by Christopher and 
Julie Munz, the Maine Superior Court remanded to the Planning Board the question of whether 
the Board adequately considered the validity and/or relevance of the alleged “private accessway” 
and related maintenance agreement the Munzes claim provides access and road frontage for their 
residence on South Street.1

Subsequent to that remand order, the Town sought clarification from the Superior Court 
on whether the Planning Board could accept new evidence during the remand proceeding.  On 
July 3rd the Superior Court clarified the remand and it is my understanding that the Board’s plan 
is to hold a remand hearing during its September meeting, and to accept new evidence on the 
existence and/or relevance of the Munzes’ alleged “private accessway.” 

Summary 

In summary, with regard to the validity of this alleged private accessway, assuming the 
Planning Board did approve a private accessway for the Munzes’ predecessor in title, Philip and 
Darleen Nedwell, the Nedwell’s failed to record the plan associated with the approved private 
accessway as required by the Town’s Zoning Ordinance.  As such, and as provided by the 
Zoning Ordinance, any approved private accessway is null and void.  Zoning Ord. § 19-7-
9(D)(5)(b). 

1  A copy of the Court’s remand order is attached at Exhibit “A.” 
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With regard to the relevance of any alleged private accessway, even if the accessway was 
valid, it is not relevant to the Board’s approval of Ms. Birlem and Ms. DeLuca’s private road 
because the existence of any alleged private accessway does not have any impact on whether Ms. 
Birlem and Ms. DeLuca met the applicable Town standards for a private road.  Further, any 
concerns the Munzes may have regarding any impact to any private right they claim they hold is 
a private matter, and does not concern the Town. 

Finally, the Munzes have benefitted from the private road improvements made by Ms. 
Birlem and Ms. DeLuca.  Because the Munzes’ private accessway has long been null and void, 
the only reason the Munzes have legal frontage for their house is because Ms. Birlem and Ms. 
DeLuca installed the new private road.  Thus, even as a private dispute, the Munzes have not 
been harmed, but have benefitted, from the Board’s approval of this new private road. 

Discussion 

1. The Munzes Private Accessway is Not Valid. 

The Court’s remand order focused on two questions.  First, is the Munzes alleged private 
accessway valid?  In order to hold a valid private accessway, the Munzes would need to show 
two things: (1) that the Planning Board approved a private accessway benefitting the Munzes’ 
property; and (2) any approved plans for a private accessway were recorded in the Cumberland 
County Registry of Deeds within 90 days of any Board approval.  Zoning Ord. § 19-7-
9(D)(5)(b). 

Ms. Birlem and Ms. DeLuca have no information regarding the first issue.  As the party 
alleging that such a private accessway exists, the burden is on the Munzes to produce evidence 
that the Planning Board approved a private accessway that provides frontage for the Munzes 
property. 

Even if the Munzes can show that the Board once approved a private accessway, no plan 
for a private accessway providing frontage to the Munzes’ property has been recorded in the 
Registry of Deeds.  See September 9, 2019 Affidavit from Sharon Bowler, ¶ 10.2  Thus, as 
provided in the Town’s Zoning Ordinance, the failure to record the plan for the private 
accessway means that any “approval of the Planning Board shall be void.”  Zoning Ord. § 19-7-
9(D)(5)(b).  Thus, any alleged approved private accessway is null and void and is not “valid.” 

When this issue was raised previously with the Town, the Munzes responded that a “road 
maintenance agreement” was recorded by the Munzes’ predecessors, the Nedwells.  The 
Ordinance, however, requires both the maintenance agreement and the original plan to be 
recorded.  If the “plan and agreement” are not recorded, the Planning Board approval is void.  
Thus, recording of the agreement, even if timely, is insufficient. 

The Munzes also have argued that if the private accessway is void, the Town is now 
“barred,” 15 years later, to take any enforcement action against the Munzes.  The Town’s 
decision regarding how to exercise its enforcement discretion is not relevant to whether the 
private accessway is valid in the first place.  Moreover, the reason the Town may be precluded 

2  Ms. Bowler’s Affidavit is attached at Exhibit “B.” 
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from taking enforcement action against the Munzes is because Ms. Birlem and Ms. DeLuca’s 
new private road may “cure” the Munzes’ frontage problem.  Attached at Exhibit “C” is a site 
plan showing, in green, the location of a portion of the front and side boundaries of the Munzes’ 
property.  Ms. Birlem and Ms. DeLuca’s property boundaries are shown in purple.  In orange, 
and stretching for a distance of 100 feet, is a portion of the improved section of Aster Lane and, 
in dashed lines, the improved private road approved by the Planning Board.  The combination of 
these improved areas provides legal frontage both to Ms. Birlem and DeLuca and the Munzes.  
Ironically, therefore, even though the Munzes oppose the permit granted in this proceeding, it is 
that permit that has resolved the Munzes legal troubles. 

In response to the Court’s first question, therefore, the private accessway the Munzes 
allege is being “interfered with” by the permitted private way is not valid, does not exist, and has 
no relevance or bearing to the Board’s prior approval of the private road for Ms. Birlem and Ms. 
DeLuca.3

2. The Munzes’ Claims About a Private Accessway are Irrelevant to the Board’s 
Approval of the Private Road. 

The section of South Street and/or Aster Lane that exists between the Munzes’ lot and the 
lot owned by Ms. Birlem and Ms. DeLuca is a portion of a private right-of-way (the “Private 
ROW”) originally laid out on a September, 1925 subdivision plan entitled “Plan of South 
Portland Estates, and recorded in the Cumberland County Registry of Deeds at Book 16, Page 
52.  To this day, this Private ROW has remained private, and has not been accepted by the Town 
of Cape Elizabeth as a public road. 

The essence of the Munzes’ argument is that, if the Private Accessway exists, the Board’s 
approval of Ms. Birlem and DeLuca’s private road was illegal because the private road somehow 
interferes with the Munzes’ Private Accessway.  This argument is invalid due to both legal and 
factual errors. 

As a matter of law, to the extent the Munzes allege that Ms. Birlem and Ms. DeLuca’s 
actions or omissions in constructing the Private Road, in compliance with the May 17th Decision, 
are in conflict with any rights or obligations held by the Munzes, or any other person or entity, 
such claims concern a private dispute between private property owners with regard to a private 
right-of-way, and are not impacted by the May 17th Decision.  Nor is the Town a proper arbiter 
of alleged private rights or conflicts.  Whiting v. Seavy, 159 Me. 61 (1963).  If one property 

3  The site plan at Exhibit C also shows the prior location of the gate that existed at the end of the 
improved section of Aster Lane.  In the remand order, the Court noted that if the Munzes’ private 
accessway was not valid, the Board was “authorized to permit the removal of a gate on the private road 
extension….”  Decision and Order at 7, n. 1.  Although Ms. Birlem and DeLuca contend that they had the 
private right to remove the gate, and the Board’s permitting decision did not “authorize” this action, the 
Private Accessway is null and void and thus the Court’s question has been answered.  Further, as shown 
on the plan at Exhibit C, the gate was located within the public right-of-way, as the public Aster Lane 
jogs in for a short distance between the lots owned by the Munzes and Ms. Birlem and DeLuca.  As such, 
even if the private accessway was valid and existed, the gate was not located on the private accessway 
and so the Munzes never had a right to the gate. 
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owner alleges that another’s permitted development violates some privately-held right, the only 
option is for the parties to seek redress in the courts.  No one can approach the municipality that 
permitted the otherwise lawful activity and ask the municipality to resolve the private dispute.4

As an issue of fact, the Munzes’ argument is nonsensical.  Under the Town’s Ordinance, 
the requirements for private roads exceed that for private accessways.  As the Munzes have 
repeatedly noted, a private accessway may only serve a single home, while Ms. Birlem and Ms. 
DeLuca’s private road may provide legal frontage to many homes.  Thus, in constructing a 
private road “on top” of some portion of the Munzes’ alleged private accessway, Ms. Birlem and 
Ms. DeLuca have improved the Private ROW in front of the Munzes property.5  What once was 
a minimally improved private accessway, subject to damage and more expensive to maintain, 
there is now an improved private road.  The Munzes cannot, therefore, complain that the 
permitted private road has harmed them—just the opposite is true. 

With regard to the Munzes road maintenance agreement, as the private accessway is null 
and void so is the Munzes’ road maintenance agreement.  Even if the Munzes’ road maintenance 
agreement was valid, and the Munzes have some obligation to maintain a portion of South Street 
in front of their property, the approval of Ms. Birlem and Ms. DeLuca’s private road means the 
Munzes will now have help maintaining this section of the Private ROW.  Indeed, if the Munzes 
elected to sit back and do nothing to maintain the road in front of their home, Ms. Birlem and 
DeLuca are obligated to maintain this section of the Private ROW.  Again, the Board’s approval 
of this private road has benefitted, not harmed, the Munzes. 

As such, even if the Munzes’ private accessway was valid, the Board’s approval of Ms. 
Birlem and Ms. DeLuca’s private road does not adversely impact the Munzes, nor does it impose 
any new obligations on the Munzes.  In fact, Ms. Birlem and DeLuca’s construction of a private 
road has provided a benefit to the Munzes, by resolving their frontage problem, improving the 
Private ROW that the Munzes use to access their home, and by taking responsibility for the 
maintenance of this new and improved section of road.  To the extent the Munzes disagree, and 
they persist in their absurd contention that this improved roadway has “harmed” them, that is a 
private dispute that should be resolved in court, not before this Board. 

Conclusion 

The Superior Court remanded this matter to the Board so that the Board could (1) 
consider the validity of the Munzes alleged private accessway and (2) determine whether 
approval of Ms. Birlem and DeLuca’s private road affected the private accessway.  We 
respectfully request that the Board find that: 

4  In this case there is, in fact, a civil lawsuit pending in Cumberland County Superior Court, between the 
Munzes and Ms. Birlem and DeLuca, regarding these alleged private infractions.  (Docket No. CV-18-
299).  It is in that court proceeding, and not before the Cape Elizabeth Planning Board, that the Munzes’ 
concerns should be addressed. 

5  In addition to solving the Munzes’ legal problem that their predecessor never recorded any plans 
showing a private accessway in this area. 
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A. The Munzes private accessway, as permitted by their predecessors the Nedwells, 
is not valid, and is null and void, due to the fact that the Nedwells failed to record 
a copy of a plan showing the private accessway within 90 days of approval, as 
required by the Ordinance;  

B. Even if the Munzes’ private accessway, and road maintenance agreement, were 
valid, the Board’s approval of the new private road does not impact any private 
rights held by anyone.  To the extent any construction or improvements caused by 
Ms. Birlem and Ms. DeLuca has harmed the private rights of the Munzes or any 
other person, that is a private matter to be resolved by the parties; and 

C. As a matter of fact, the construction of the new private road has improved the 
condition of the Private ROW that exists between the property owned by the 
Munzes and Ms. Birlem and DeLuca and, therefore, the permitted activity appears 
to have provided the Munzes with a benefit. 

I have enclosed a more comprehensive set of proposed Findings of Facts and Conclusions 
of Law at Exhibit “D” for the consideration of the Board. 

Thank you for your consideration of this information.  We look forward to meeting with 
the Board to provide any additional comments on this matter. 

Very truly yours, 

Scott D. Anderson 

SDA/mtt 
Enclosures 
cc: (via electronic mail) 

John J. Wall III, Esq., Town Counsel 
Peggy L. McGeHee, Esq. 
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EXHIBIT D 



Proposed Findings of Fact 

1. Christopher and Julie Munz (the “Munzes”) assert that access to their residential 
property on South Street is via a private accessway, proposed and permitted by the prior owners 
of their property, Philip and Darleen Nedwell (the “Private Accessway”). 

2. The Munzes assert that this Private Accessway runs from the intersection of South 
Street and Stephenson Street, along the front boundary of their lot on South Street, and up to the 
intersection with the public way, Aster Lane. 

3. The Munzes have not provided the Planning Board with any evidence that the 
plan for this Private Accessway was recorded in the Cumberland County Registry of Deeds. 

4. Ms. Birlem and DeLuca, by affidavit, have provided evidence to the Board that 
neither the Munzes nor the Nedwells, nor any other person, recorded a copy of the alleged 
approved Private Accessway in the Cumberland County Registry of Deeds. 

5. The Munzes have not provided the Planning Board with any evidence that the 
plan for this Private Accessway or the Town’s approval of the Private Accessway required the 
construction of a gate or other obstruction. 

6. A gate (the “Gate”) previously existed near the end of the paved portion of Aster 
Lane, and located within the public right-of-way.  As the Gate was located within the Aster Lane 
right-of-way, it was not located within the area of the alleged Private Accessway. 

7. The Town has no records of any local permitting body, any employee of the 
Town, or the municipal officers, requesting or requiring the installation of the Gate. 

8. On May 17, 2018, the Planning Board approved the application by Margaret 
Birlem and Noelle Deluca to construct a private road (“Private Road”), commencing at the end 
of the Aster Lane public right-of-way, and running for a distance of eighty (80) feet (“May 17th

Decision”). 

9. The May 17th Decision did not require the removal of the Gate, nor did it 
authorize the removal of the Gate.  The Gate was not located within the boundaries of the 
proposed Private Road or the alleged Private Accessway.   

10. The May 17th Decision determined that the proposed Private Road complied with 
all applicable local ordinance requirements and standards. 

11. The May 17th Decision did not require the Munzes, or any other person other than 
the applicants, to take or not take any action.  The May 17th Decision did not alter any rights or 
obligations the Munzes may or may not have regarding their alleged Private Accessway, or 
related road maintenance agreement. 

Conclusions of Law 

1. Because the Gate was located within the Aster Lane public right-of-way, and not 



within the boundaries of the alleged Private Accessway or Private Road, the Board’s approval of 
the Private Road did not conflict with any party’s rights or obligations with respect to the Gate. 

2. Section 19-7-9(D)(5)(b) of the Town of Cape Elizabeth Zoning Ordinance 
requires that approved plans for all private accessways be recorded in the Registry of Deeds 
within ninety (90) days of approval by the Town. 

3. As there is no evidence that the Munzes predecessors, the Nedwells, or the 
Munzes, recorded the Private Accessway within this time period, the Private Accessway is, as 
required by the Ordinance, null and void.  As such, the Munzes’ Private Accessway does not 
lawfully exist. 

4. Although it appears that the Nedwells recorded a maintenance agreement for a 
private accessway, the Zoning Ordinance requires that both the maintenance agreement and the 
plan be recorded, otherwise the Private Accessway is null and void. 

5. As the Private Accessway does not legally exist, the road maintenance agreement 
recorded by the Nedwells is also null and void and does not legally exist. 

6. As the Private Accessway and related road maintenance agreement do not legally 
exist, there can be no conflict between the permitted Private Road and the alleged Private 
Accessway or related road maintenance agreement. 

7. As the Private Accessway was never recorded, it cannot provide the Munzes with 
legal frontage on South Street.  The Munzes’ lot does not abut any other public or private road 
and, therefore, prior to approval of the Private Road, the Munzes did not have legal frontage. 

8. The existence of the now permitted Private Road cures the Munzes’ frontage 
problem, and provides the Munzes with legal frontage.  As such, not only is there no conflict 
between the Private Road and the alleged Private Accessway, but the Private Road is necessary 
for the Munzes to have legal frontage. 

9. Under the Town’s Zoning Ordinance, the standards for private roads exceed those 
for private accessways. 

10. The May 17th Decision did not impose any obligations or conditions on the 
Munzes’ access to their property, or on any maintenance obligations they might have under any 
instrument, contract or agreement. 

11. To the extent the Munzes allege that Ms. Birlem and Ms. DeLuca’s actions or 
omissions in constructing the Private Road, in compliance with the May 17th Decision, are in 
conflict with any rights or obligations held by the Munzes, or any other person or entity, such 
claims concern a private dispute between private property owners with regard to a private right-
of-way, and are not impacted by the May 17th Decision.  Nor is the Town a proper arbiter of 
alleged private rights or conflicts.  Whiting v. Seavy, 159 Me. 61 (1963).   

12. The Board finds that the Munzes Private Accessway does not legally exist and 
does not, therefore, conflict with the Town’s May 17th Decision.  The Board further finds that, 



even if the Private Accessway does lawfully exist, the Town’s May 17th Decision does not alter 
or impact any private rights held by the Munzes. 


